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Indigenous Social Justice Association 

John Elferink 

Attorney General and Minister for Justice

minister.elferink@nt.gov.au 

28 June, 2013

Re: Death of Kwementyaye Briscoe at Alice Springs police cells

John,

We write again in respect of the death of Kwementyaye Briscoe who was held in protective custody at the Alice Springs watch-house on 5 January 2012. The Coroner found that Kwementyaye died at least in part as a result of not receiving urgently needed medical care whilst in "protective custody". 
We have put our arguments for Justice into two parts for ease of clarification. Firstly examining in some detail the events surrounding the death of Kwementyaye whilst the second part of this letter looks at what we believe is the required Law Reform changes in the aftermath of the death of Kwementyaye Briscoe.
The death of Mr Briscoe

The shameful circumstances of Mr Briscoe's death face down in a police cell shows the blurring of the lines between protective custody and the criminal justice system of crime and punishment. The treatment of Mr Briscoe, including being flung into a desk, dragged along the floor, and slung face down onto a floor mattress in a cell while comatose show a callous disregard for Mr Briscoe's health and welfare. 

Being taken into custody can be a dangerous event. Mr Briscoe suffered a fall being taken into custody, as well as several falls in custody, and was flung head first into a desk, which the Coroner found cumulatively might have caused concussion and thereby contributed to his death. 

Mr Briscoe was dragged, wheel-barrowed in fact, to Cell 9 whereby, against all their alleged medical training and stated concern for human life, he was rudely slung face down onto a mattress that the female APLO had previously misplaced in Cell 9 in a most haphazard manner. The officers who were roughly carrying/dragging him to Cell 9, through their absolute callousness and lack of Duty of Care to Kwementyaye, compounded that ill-treatment by, firstly, not situating the cell mattress to its proper position and, secondly, as agreed to by the Coroner at points 83 and 84 of his Report, they “misread’ the health problems that he was now suffering from and yet offered him no medical assistance of any kind until a future unspecified time.

Kwementyaye Briscoe was observed by Alice Springs police officers to be in a comatose state face down in his cell and yet he was not provided with medical care. We have to ask, if Mr Briscoe had been comatose in a public place, as he was observed by officers to be in the watch-house cell, would it have been more proper to then transport him with all haste to the Alice Springs Hospital?  Of course it would! Then why do NT police officers have the power of life and death that allows them to watch Kwementyaye Briscoe to be comatose in a cell whilst in "protective custody"? 

The Coroners Report reveals that on the night of Mr Briscoe's death some officers were so blatant as to state that he could not be taken to hospital because Aborigines run away when they are taken to hospital. The inescapable conclusion is that a non-indigenous person would have received the necessary medical care. We believe the denial of urgently needed medical care to Mr Briscoe was in this way racially discriminatory. 

During the end of the afternoon shift and the completely sloppy handover to the night shift, the abject failure of the police officers on both shifts to show any concern to the health of Kwementyaye prior to him becoming deceased, did allow the Coroner to give full vent to his concerns to the actions and inactions of those on duty that evening. See points 103 to 135.

We strongly urge you to again critically and, as the first law man of the NT, to legally review the circumstances of this case. Officers took Kwementyaye into protective custody, and after a quite brutal and uncaring processing procedure that appeared to owe more to the practice of cutting corners than what the SOPS Procedures and Instructions allowed for, he was roughly placed in Cell 9 and whilst observing him to be comatose and not merely asleep, then compounded their total lack of Duty of Care by deliberately failing to provide him with the required urgently needed medical care. 

This was degrading and inhuman treatment, a violation of Kwementyaye’s human rights. It was a total abuse of power by those having power over him. It was a disgrace. For the offending police officers to then dismiss a person in a comatose state, whilst fully knowing that this person had been inhumanely denied medical care arising from being held in protective custody, and yet to take no action, is a failure to rescue someone in custody.

This, to us, appears to be a prima facie breach of the NT Criminal Code at least. The Coroner stated as much whilst looking at the Cause of Death of Kwementyaye at points 133 to 137. Several of the police officers were also aware of this and apologized to the Family of Kwementyaye for their collective ignorance and unprofessional behavior on the night Kwementyaye died.

Having been taken into protective custody, Kwementyaye was then, both during and after his totally inadequate process procedure, subjected to inhumane and degrading treatment. These actions and inactions by the police were noted several times by NT Coroner, Greg Cavanagh, in his 80 page Findings and Recommendations. Examples of the Coroner’s concerns can be located at points 64 to 69, 83 to 91, 96 to 135, among others. Kwementyaye was treated to a custodial level of police brutality due to his now extreme intoxication. It can easily be construed that he was being treated with utter contempt by being flung head first into the desk, then left bleeding on the ground and denied any form of basic First Aid, the same basic First Aid that is a normal requirement of police officer training. More medical care was given to the watch-house floor than to Kwementyaye himself!

We further raise for your due consideration the supporting Royal Commission Recommendations arising from the Aboriginal Deaths in Custody investigations that were first tabled in 1991. Whilst several NT Governments were slow to accept those Recommendations, finally they were when the Labor Government came to power in 2001 led by Ms. Clare Martin.

All of the Recommendations listed below fully support the changes required by the NT police to better reflect the Duty of Care that must be introduced to stop deaths in police custody or at least to lessen its occurrence. It is of no great surprise that the attitudes of the police, Australia-wide, was found to be seriously lacking in their work practices and their racism when dealing with, especially, Aboriginal people coming into contact with police officers.

Of the 339 Recommendations made by the Commissioners to attempt to stop deaths in custody occurring, some 170 dealt with the necessary changes needed to at least repair a totally broken down custodial system. This clearly shows just how horrific the custodial systems were. Most of those 170 Recommendations were/are still relative to the gaols and police forces around the country.

The death of Kwementyaye, among too many others, sadly shows that for our police forces little has changed. We strongly believe that it is in the interest of yourself, your Government and the citizens of the NT to ascertain that all relevant Recommendations, but these 28 especially, are properly implemented and enforced to properly change the continuing spiral of deaths in custody. We have no doubt whatsoever that should this plea be ignored then your police will continue to be involved in the continuing loss of life of Aborigines who come into contact with the police, either in a criminal situation or merely in a situation of protective custody. 

The 28 Recommendations we urge you to support are as follows: 19, 35b,d, 60, 80, 81, 85a, 90b, 122a,b,c, 123, 126, 127f 1,2,3, 131,133a,b,d, 135, 136, 137a,b,c,d, 138, 139, 143,144, 146, 147, 150,155, 159, 161, 177, 223b.

Some, but not all, may be in the police SOPS Manual but for the most positive changes to occur all 28, at a minimum, must not only to be said to be implemented but must be enforced. NT police must learn and accept that they will be held absolutely responsible for their actions and/or inactions that lead to a death in custody. To the point that they will lose their employment or face charges in a Court.

When officers are sacked or charged for their actions or inactions which cause or contribute to a death in custody then, and only then, will positive changes be made. NT Police must ultimately respect and be answerable to the Laws that they are charged to enforce on others. Their history of immunity and impunity from the Laws that you and others in the NT need to follow must end now. They too must face the weight of workplace manslaughter or causing a death by criminal neglect. 

We finish our plea for justice with the words of Coroner Greg Cavanagh in his final summation of the death of Kwementyaye as a final reminder of why the points of argument we have made in this letter must be not only be duly recognised but accepted in full. The rogue officer who flung Kwementyaye Briscoe into the desk and left him face down on the mattress, and other incompetent officers must be identified and removed from active service. Coached apologies or unknown disciplinary charges are just not adequate. 

We, on behalf of the Family of Kwementyaye, expect nothing less.

Does the NT continue with a Force rather than a Service? The choice is yours!

Extracts from the Coroner's Report:

Point 238 page 78.

I find that the care, supervision and treatment of the deceased while being held in custody by the NT Police were completely inadequate and unsatisfactory and not sufficient to meet his medical needs. This lack of care led to his death, that is to say, this death was preventable and it should not have occurred.

Point 239 page 78

In the course of his final oral submissions, Counsel for the NT Police, Dr, Freckleton SC, made submissions to suggest that the failings identified in this investigation were those of the individual police members who have been formally disciplined, and “some local management issues” (Transcript, p602). However, these were not the isolated failures of one or two rogue policeman in an otherwise well managed environment. In my view, the catalogue of errors is so extensive, and involved so many police officers of various ranks, as to suggest mismanagement for a period of time by Police Command at a level higher than just “local.”

We and the Family, as previously stated in correspondence to you, do not want Apology Justice. Nor do we want Disciplinary Justice. We will only accept Criminal Justice.  

Law reform changes required in the aftermath of Mr Briscoe's death. 

Mr Briscoe was detained by Alice Springs police under s.128, of the Northern Territory Police Administration Act. This is a discretionary power conferred on police to take an intoxicated person into custody, broadly if the person is unable to care for themselves, is a risk to themselves or others, is likely to commit an offence, or perceived as being a nuisance.  The Law gives the broadest discretionary power to take a person into custody for anything from an objective medical emergency to a subjective perception of nuisance. Moreover it introduces persons who would be defined medically as being incapacitated, into the law enforcement infrastructure without any requirement for a medical examination. The law thus denies to a person so detained any right to seek medical aid, or to have a family member or friend seek medical aid for them. 

Other jurisdictions with protective custody legislation have significant safeguards built-in on its application. In Western Australia for example there is a provision allowing for medical examination of a person so detained. In NSW a requirement that in any case a person should not be placed in a cell except as a last resort. Protective Custody is also reviewable immediately by a JP upon request by a person so detained in Western Australia. These other jurisdictions have also introduced a requirement that other options to detention in the watch-house must be first explored such as taking the person home to a responsible person or to a sobering-up shelter. One jurisdiction gives a right to the detained person to make a phone call to a responsible person. All of these safeguards are strikingly absent in the Northern Territory in practice, and any one of these safeguards could have saved Kwementyaye Briscoe's life. 

There was no evidence that Mr Briscoe could not continue to care for himself at the time of arrest, nor that he would harm himself or anyone else, nor was he likely to commit an offence. Evidence from the police officers involved in him being brought into protective custody stated that he was both ambulatory and was aware of the police presence and its consequent outcomes, hence his attempts to leave the area. Had he been allowed to ‘disappear’ into the night as some other drinkers did it can easily be surmised that Kwementyaye would still be alive today. Tragically, it was only when Mr Briscoe was placed into the police wagon that he was able to access and consume a half a bottle of rum thus raising his intoxication to dangerous life-threatening levels!  The arresting officers had failed to search their charges in a correct manner prior to placing them into the police wagon.

We are strongly of the opinion that while Mr Briscoe was drinking in a public place, the discretion to take him into protective custody was exercised because he was Aboriginal. The power of protective custody was used against Mr Briscoe, as an Aboriginal person, because due to cultural and social factors, he was drinking with other Aboriginal people, and due to his poorer socio-economic circumstances he was drinking in a public place.

The reasons that a person may be in need of protective custody is clearly set out in the relevant Act, 127A of the PAA and repeated in the NT police manual, that officers can have the choice of taking the intoxicated person to their home or to a sobering-up centre. Further it explains that to bring an inebriated person to a police station must only occur as a matter of last resort. It is not mentioned in the Coroners Report as to whether the other two solutions had been considered in any way this time. The Coroner does relate that Kwementyaye had been detained 31 times on protective custody and on 20 previous occasions he was taken directly to the Alice Springs cells to be sobered up. See points 44 to 48 of that Report.

By detaining Mr Briscoe in the police cells he was thereby denied the possibility to seek medical care, or to have family, friends, or a sobering up centre worker seek medical care for him. By denying a person to be taken to their home or to a sobering-up centre for a far safer option than a police cell, police are ignorantly denying that person the possibility of friends or Family obtaining medical care for them. The very fact of protective custody cruelly denied Mr Briscoe his right, and the ability to receive, urgent medical care. 

The very fact of being held within the cells meant that Mr Briscoe was entered into the criminal justice infrastructure and thereby, as the Coroner noted, was principally assessed in terms of whether he posed a risk of aggression towards officers. If he had been diverted to his home, a sobering up shelter, to the hospital for examination, or even if a phone call had been made to his family, he would have been seen instead as a patient, a client, family or friend who needed help. In our view this mindset difference is critical and this is why it is essential that the protective custody law be reformed. 

These events reveal a systemic inability of the police force to deal with the medical needs and indeed to care for the life of any person who is unable to care for themselves due to inebriation. The power to grant or withhold medical care to a comatose person is a power of life and death, and this power has been brutally abused by the police in Mr Briscoe's case.

Mr Briscoe's death reveals Police are the most inappropriate officers to have the power to decide whether a person unable to care for themselves due to inebriation needs medical care. Police are not medically trained to be able to make such determinations.  We expect that in the aftermath of Mr Briscoe's death, the protective custody law will be properly reformed so as to require a medical examination by a qualified doctor, rather than a nurse, for those deemed incapable of caring for themselves. Furthermore the law should be reformed to implement the civilizing improvements that have been made in other jurisdictions.  As it stands, s.128 of the Police Administration Act is all power and no responsibility. This must change. We ask that you rescind this law, or at the very least amend it such that any person being taken into protective custody must immediately be examined by a medical practitioner to determine whether that person is in need of medical care and/or hospitalisation. This is to ensure that his or her life is not unnecessarily endangered by being held in protective custody and thereby denied the right to medical care. 
On behalf of the Family of Kwementyaye Briscoe, and out of respect to them, we urge you to answer the above-raised concerns.
FOR KOORI JUSTICE

  Ray Jackson                                                      Daniel Taylor 

  President                                                           ISJA Committeeman

Cc: Patricia Morton-Thomas.

       Adam Giles, Chief Minister and Minister for Police.

         Mark Dreyfus, Attorney-General of Australia
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